Board of Elections Federal Action

The decision of the Howard County Board of Elections struck a direct blow to the right of referendum in Howard County by creating, as a practical matter, an insurmountable barrier to achieving enough signatures on a referendum petition.  They did it by applying a requirement that the signature of a person who signs a petition for referendum be identical to the way the signature appears on the voter registration card.  The Board of Elections bolstered its interpretation with language from a recent decision of the Maryland Court of Appeals in Doe v. Montgomery County Board of Elections that took essentially the same narrow view.
The professed reason for the strictness of the signature requirement is prevention of fraud.  However, there is no dispute that the vast majority of the signatures rejected were valid, true signatures of registered voters from Howard County.  There is also no dispute that the effect of the interpretation for all practical purposes stymies most, if not all, petitions for referendum.  In the Doe case, the rejection rate went from approximately 10% to over 35% when applying the strict rule.  In the CB-58 case challenged here, the rejection rate went from approximately 22% to 87%, applying that same rule.
The lawsuit attacks the decision of the Board of Elections in three ways.  The statute on which the Board relies is overbroad in that the mechanism employed to mitigate the articulated evil, voter fraud, ends up actually eliminating the vast majority of legitimate signatures.  The desire to prevent fraud produces the absurd result of eliminating most of the valid signatures with no indication that fraudulent ones are eliminated as well. 
In this regard, the statute imposes an impermissible burden on the exercise of fundamental rights including the right to vote and the right to petition the government for redress of grievances.  It also burdens freedom of association and speech in that a referendum, which represents the attempt by a group of citizens to associate and make their voices, as protected political speech, heard and effect change in governmental policy is thwarted.  Because the decision of the Board of Elections adversely affects a fundamental right, the government must show a compelling interest for its decision to pass constitutional muster.  It should be pointed out that government decisions are rarely if ever upheld under this test.
The Board of Elections also failed to provide sufficient procedural and substantive due process in their decision making process.  The abrupt decision to stop counting the votes without legal basis and ability to challenge that decision, their sudden reversal of their decision of January 22, 2009 at the March 12, 2009 meeting to apply this new standard, which had been announced almost three months earlier and finally, their failure to give notice and an opportunity to contest the decision of the 12th of March before it was to take effect violated the due process clause of the 14th Amendment to the U.S. Constitution.

Finally, the Board’s reliance on the Doe decision is misplaced.  The controversy in Doe was whether the referendum petition was successful.  The main issue was whether inactive voters were required to be included in the pool of registered voters to determine the necessary threshold number of signatures to place the referendum on the ballot.  The Court of Appeals decided that the Montgomery County Board of Elections failed to properly include inactive voters in the pool of registered voters.  And, when those inactive voters were placed in the pool, the Court of Appeals found that the threshold number of signatures necessary increased to such an extent that the number of signatures gathered was no longer sufficient to meet the threshold.  Once this determination was made, all that was necessary to decide the case had been done.  Beyond that, the Court’s decision was, technically speaking, judicial dicta, or not necessary to reach resolution of the case.  
This argument might be considered by some as nothing more than a sop to the Court of Appeals to save face from its poorly thought out rationale in Doe concerning the signature requirements.  Presumably, the theory would be that if the Court had actually thought it through carefully, even with the facts available, it would have seen the unnecessary burden placed on First Amendment rights and avoided reaching the issue.  Although Maryland has old decisions stating that even dicta may be precedential, the counter argument is that under most theories of judicial restraint, courts must avoid deciding constitutional questions if not directly challenged or necessary to the decision of the case.  It must necessarily follow then that courts should refrain from deciding issues that reach unconstitutional results, especially, where, as in Doe, the issue was not necessary for resolution of the case.
