HOWARD COUNTY, MARYLAND, * IN THE
A Body Corporate and Politic

George Howard Building ' * CIRCUIT COURT
3430 Courthouse Drive :
Ellicott City, Maryland 21043, * FOR
~ Plaintiff, v * HOWARD COUNTY
V. - * Case No.

THE VILLAS AT CATTAIL CREEK, LLC,  *
5300 Dorsey Hall Drive, Suite 200
Ellicott City, Maryland 21042, *

SERVE ON: : :
Resident Agent %
J. Thomas Scrivener

5300 Dorsey Hall Drive, Suite 200 *
Ellicott City, Maryland 21042,

And

BRS DEVELOPERS, LLC,
5300 Dorsey Hall Drive, Suite 200 *
Ellicott City, Maryland 21042,

SERVE ON: 7

Resident Agent *
J. Thomas Scrivener

5300 Dorsey Hall Drive, Suite 200 *
Ellicott City, Maryland 21042,

And

NVR, INC,,
7601 Lewinsville Road, Suite 300 *
McLean, Virginia 22102,

SERVE ON:
Resident Agent *
The Prentice-Hall Corporation
System, Maryland *
7 St. Paul Street, Suite 1660 ,
Baltimore, Maryland 21202, *
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.‘And o *

DONALD REUWER, JR., *

5300 Dorsey Hall Drive, Suite 200
_ Ellicott City, Maryland 21042, *
And *
J. THOMAS SCRIVENER, s
- 5300 Dorsey Hall Drive, Suite 200 '
- ERicott City, Maryland 21042, ¥
Defendants. *
* x & % * x - % * % * * * *

" COMPLAINT FOR INJUNCTIVE AND OTHER RELIEF
Howard Couhty, Maryland (the “County”), a body corporaté and politic, the plaintiff in
this acﬁon, by its attorneys, Margaret Ann Nolan, County Solicitor, and Cynthia G. Peltzman and
Louis P. Ruzzi, Senior Assistant County Solicitors, files this Complaint for Injunctive and Other
Relief and, in support thereof, states as follows:
| 1. The County, through its Office of Consumer Affairs (“OCA”), is authorized under the
Howard County Code §§ 17.401 ef seq., to investigate complaints of unfair and deceptive trade
practic’es and, if necessary, to seek injunctive and other relief, including fines, restitution and
compen;satory damages. Claims asserted herein are brought by the County to remedy violations
of the County Consumer Affairs law.
2. The Villas at Cattail Creek (the “Community”) is an age-55-and-over residential
communit_y located in western Howard County, comprised of 25 single family homes and 68
“villa” townhomes — 93 homes in total. Numerous complaints have been received by OCA from

Community homebuyers.
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3. | Defendant Villas at Cattail Creek, LLC (“Villas LLC”), a. Maryland corporation,.
p'urchaséd the land used for the Villas at Cattail Creek community and con;tinues to hold title to
‘the ’corﬁﬁloh areas that have not yet been turned over to the Community. Villas LLC was, and
conﬁnues .to be, responsible fof the construction, operation; and maintenance of the well and
-séptic éystéms serving the Community. Villas LLC also entered into contracts with other entities
for 'sérviccs provided to the Villas at Cattail Creeck Condominium Association (the “Condo.
Association”).

4, | At all times relevant to the allegations set out herein, Defendant BRS Developers,,‘
LLCi (“BRS Devéiopers”), was fhe managing member of Villas LLC.

5. Defendant NVR, Inc. (“NVR”) is a corporate entity engaged in the business of home
buildiﬁg and mortgage banking. The homebuilding unit, acting under the trade names Ryan
Homes anci NVHomes, builds and sells homes in multiple states, including Maryland. Through a
unit purchase and development agreement with Villas LLC, NVR purchased the rights to build
hoines in the Villas at Cattail Creek community and, through its homebuilding units Ryan
Homes and NVHomes, NVR ultimately built and sold the 93 homes that make up the Villas at
Cattail Creek community.

‘6. Defendant Donald Reuwer, Jr. (“Reuwer”) is a principal in the limited liability
corporations Villas LLC and BRS Developers. Reuwer, through Villas LLC, contracted for the
de.sign and construction of the well and septic systems for the Community. Reuwer applied for
and was issued applicable permits and continues to be responsible for ensuring the well and
sepﬁc systems meet the requirements in the water appropriation, discharge, and construction
permits issued by the Maryland Department t;f the Environment (“MDE”), a State agency, and

‘comply with applicable State statutes, regulations, and County ordinances governing
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condominiﬁm assoc‘iations, multi-use septic systems, discharge of wastewater, and water
appropriation.

7. Defendant J. Thomas Scrivener (“Scrivener”) is a principal in the limited liability
Co‘rﬁc‘;rations Villas LLC and BRS Developers. Scrivener, along with Reuwer, through Villas
LLC, contr,acted' for the design and construction of the well and septic systems intended to serve
the Villas at Cattail Creek community and was, and continues to be, responsible for ensuring
_thosé sys-téms meet the requirements in the water appropriation, discharge, and construction

. permits. issued by MDE and comply with applicable State statutes, regulations, and County
ordinances 'goverhing condominjum associations, multi-use septic systems, discharge of
Wastewater, and water appropriation. |

Development of the Cattail Creek Community

8. In 1997, Villas LLC and BRS Developers planned to develop 58 acres of a 221 acre
“parcel of land in western Howard County near Glenwood to provide housing for senior citizens.
Thé 58 acre parcel ultimately became the Villas at Cattail Creek community.

9. The area to be developed was not served by public water or sewer systems. Villas
LLC retained Robert Sheesley, through his company, Eco-Sense, to serve as an environmental
consultant on matters relating to sewage treatment for the proposed development, and contracted
with McCrone, Inc., an engineering firm, to design the well and septic systems for the
Community.

10. Reuwer and Scrivener submitted applications to MDE for permits allowing water
appropriation from wells and discharge of sewage wastewater to septic fields based on the

anticipated development of 116 two-bedroom condominium units.

Office of bew
Howard County, Maryland



11. MDE issued a water appropriation permit to Reuwer and Scrivener. Based on an

' anticipéted use.of 150 gallons per day by each of the proposed 116 condominium units, the

permit authorized water té be appropriated from four wells of up to a yearly average of 17,400

| gallons per day, and no more than 26,100 gallons per day during the month of maximum use.

Two wells were located in the northeast corner of the property and two wells in the southwest
corner 6f the'property,' near the neighboring Cattail Creek Country Club.

| 12. MDE issued a discharge permit authorizing the release of treated sewage from the

* multi-use septic system into septic fields that would serve the Villas at Cattail Creck community.

The discharge permit, valid from February 1, 2000, to February 1, 2005, allowed the discharge of

treated sewége from “116 housing units for the elderly” so long as the wastewater pollutants

were lesé than 10 mg/liter of nitrogen, 30 mg/liter of dissolved oxygen, and 30 mg/liter of total

suspended solids. The permit allowed a monthly average flow of 17,400 gallons per day and a

maximum discharge of 34,800 gallons per day of treated sewage to-be discharged into the septic

ﬁeids. At Sheesley's request, MDE subsequently amended the discharge permit to allow the

~ discharge of 34,800 gallons per day from “116 condo units or 76 single family homes for the

elderly.” The discharge limits were calculated based on the total number of bedrooms in the

proposed devélopment of 116 two-bedroom condominium units.

13.  MeCrone submitted to Reuwer and Scrivener a proposal for the design of the well and
‘septic systems based on use by “116 two-bedroom units which will be . . . marketed to senior
citizens,f’ With an “ultirﬂate ﬂow of 34,800 gallons per day (116 units @ 300 gallons per day per
unit),” or 150 gatlons per day per bedroom for each of the proposed two-bedroom condominium
units. McCrone ’reported that the drain fields, used for discharge of treated sewage from the

septic system, would be designed for “150% of the average daily flow,” a calculation also based
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on an assumption of 150 gallons per day per bedroom. McCrone indicated that it would consider
designing the septic system so it could be expanded to accommodate increéased flow as various
stages of the development were completed. McCrone also stated that it would design the well
- system fo_f-i 16 two-bedroom units based on water from two wells.
o 14 Sheesley, the Villas LLC's consultént, petitioned Howard County to include the
o plan'neci septic system on the County's master plan as a shared septic system. Based on MDE’s'
interpretation of the pertinent laws and regulations, the County notified Sheesley that the
proposed septic system was not a shared system tha;t would be operated by the County but,
| instead, was a multi-use septic system that would be constructed under MDE’s authority.

l15. Under applicable State regulations, a multi-use septic 'system collects and treats
sewagé from multiple users on one lot, while a shared septic system collects and treats sewage
prbdﬁoed by multiple users on multiple lots. In the condominium scheme planned by Reuwer
and Scrivener, the condominium association would own the single lot comprising the Villas of
Ca;ttail Creek community, consisting of the land on which the houses would be built and the
common areas. The multi-use septic system would serve all users on this single lot. The County
informed Reuwer and Scrivener that the multi-use septic system would not be included on the
County’s master plan unless it received MDE approval.

16. The 58-acre tract to be developed was located in an area of the County zoned RC-
DEO (Rural Conservation — Density Exchange Option) providing for low-density development.
In order to build a larger number of houses than would be allowed under low-density zoning
restrictions, Villas LLC applied for a special exception to build 116 homes on the 58-acre tract
(“First Special EXception”). After the County approved the First Special Exception, Villas LLC

submiited a site development plan proposing construction of 108 condominium units (“First Site
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DaVelopment Plan”). A note on the First Site Development Plan indicated that the State had
approved development of 110 two-bedroom condominium units, or Y220 bedrooms total.

17. Residents of neighboring communities opposed the development and appealed the
First Special Exception. Ultimately, the First Special Exception was denied, and the denial was
affirmed by the Cqurt of Special Appeals, because the plans for the cofnmunity did not include a
'conlinén dining facility — a County requirement for senior citizen communities with more than
25 homes.

'18. While its appeal of the First Special Exception was pending, Villas LLC applied for a
'neW- épecial exception for the planned Villas at Cattail Creek community, this time seeking
approval to d_evelop 25 homes on 19.5 acres of the 58-acre tract. (“Second Special Exception”™).
The Cbunty Board of Appeals granted the Second Special Exception.

19.° | After the Second Special Exception was approved, Reuwer and Scrivener submitted a
new site development plan for the developn;aent of 25 single family homes (“Second Site
Dekzelopment Plan™), consistent with the approved Second Special Exception. The Second Site
Development Plaﬁ included drawings of the proposed well and septic systems. The plans for the
‘multi-use septic system show collection of sewage from 25 homes into septic tanks, which would
then be processed through fixed-film media bio-reactors to reduce the amount of nitrogen and
other pollutants in the sewage to the limits set in the discharge permit. If these limits were met,
the treated sewage would then be piped to the septic fields for disposal.

20. The plans in the Second Special Exception demonstrate that the size of the septic
system was reduced to take into account the decreased flow expected from 25 single family
homes, rather than the 116 two bedroom condominium units originally planned for the

community. The plans show two blocks located in the building intended to house the bio-
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reactors — one block shows installation of bio-reactors. The other bloék, left empty, is designated
' for future expansion of additional bio-reactors. In fact, though the septic system was originally
- planned to have eight bio~reactors. to handle an average flow of 17,400 gallons per day and a
.lmaximum flow of 34,800 gallons per day, instead, consistent with the plans included in the
vSecond Site Development Plan, the septic system constructed in the Villas at Cattail Creek
' -'cpminunit}; had only four bio-reactors to handle an average flow of 8,700 gallons per day of
~sewage and a maximum flow of 17,400 gallons per day.

21. - While moving forward with the development of 25 single family homes on 19.5 acres
approvéd by the Second Special Exception and shown in the Second Site Development Plan,
Reuwer and .Scrivener continued to pursue development of additiénal homes under the First

_ Speciél Exceptioﬁ and First Site Development Plan, this time including plans for a community
dining facility, a requirement for construction of additional homes. The First Special Exception
was granted, allowing development of the entire 58-acre Villas at Cattail Creek parcel “not to
exc;eed 116 dwelling units.”

22, After construction of the 25 single family homes shown in the Second Site
Development Plan, construction of 68 “villa” townhomes proceeded under the First Site
Development Plan. Though Reuwer and Scrivener sought, and were granted, the First Special
Exception to construct up to 116 residences, no modifications were made to the septic system to
take into account the additional flow résulting from a substantial increase in the number of
homes in the community.

23.. Under applicable statutes and regulations, the Howard County Health Department, a
State agency, was responsible for oversight of the septic ﬁeids. Based on the notation on the

Second Site Development Plan indicating that the State had approved the development of 110
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‘two‘ bedroom condominium units, or 220 bedrooms vtotal, the Health Department approved the

size of the septic fields based on 150% of the anticipated average daily flow of treated sewage of
| 150 gallons per day from 220 bedrooms, or 33,000 gallons per day. The Health Department
. notified Reuwer and Scrivener that the number of bedrooms in the community had to be limited.

24. 'Ultimatcly, 25 single family homes were constructed under the Sepond Site
Devélopmént Plan and 68 tqwnhomes were subsequently constructed under the First Site
Development Plan — the 93 homes comprising the Villas at Cattail Creek community.

?5 Residents began moving into the Villas at Cattail Creek community in 2003. By late
2003 or eérly 2004, it had become clear that the septic system was incapable of ireating the
seWage‘-sufﬁciently to meet the discharge permit requirements — sin;:e the treated sewage could
not méet the permit requirements, it could not be discharged into the septic fields. Instead, the
sewag.e‘ collected in the sepfic tanks was pumped from the septic tanks into trucks, and hauled

- off:site for disposal. -

26. Over the next several years, engineers hired by Reuwer and Scrivener attempted
numerous modifications, none of which succeeded in correcting the deficiencies in treating fhe
sewage, and the pumping and hauling continued.

27. At no time during this period were prospective homebuyers provided information
disclosing that the septic system was non-functional or that the numerous attempts to modify the
system had failed to achieve MDE’s discharge standards.

28. Finally acknowledging that the septic system was inadequate and incapable of
meeting MDE standards, in August 2006 Reuwer and Scrivener, acting without required
permission from MDE, contracted for the replacement of the four bio-reactors with two larger

ones. This, too, failed to reduce pollutants to meet MDE'’s discharge permit requirements.
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29. From 2003 to 2006, as houses were sold and residents moved into the community,'
Reuwef and Scrivener remained active in the development of the community and responsible for
‘the well and septic systems. |

30.  During this period, Reuwer and Scrivener were aware of the problems with the septic
system and the numerous, failed attempts to try to make Ihe. septic system functional, but
repeatedly repfesen‘ted that the septic systeﬁl would soon be operational. In August 2006, for
insiance, they communicatéd both to NVHomes and to homeowners in the Community that the
»scptic system would be operational after the installation of new bio—rea.ctors.‘
| 31; : Theb septic systemn has never been operational and pump trucks continue to pump and
haul sewage from the septic system every day, 365 days per year, asloften as five times per day.
At an}; hour of the day, sometimes early in thé morning or late at night, a huge pump truck méy
be seen and heard rumbling through the Community, towards the septic system. Upon its arrival,
a powerful vacuum pump is activated and the pump’s booming, continuous roar commences,
pefsisting for 15 to 20 minutes while the sewage contents of the .ta.nk is extracted. The private
roads in the Coinmunity, which will ultimately be owned and maintained by Cattail Creek Condo
Association, have become damaged from the thousands of trips by heavy pump trucks.

32.  In August 2007, Villas LLC entered into a Consent Order with MDE to resolve
allegations that Villas LLC violated state law by modifying the septic system without MDE’s
approval and that the Community’s septic system was unable to treat sewage sufficient to meet
the pollution restrictions in the discharge permit. Under the terms of the Consent Order, Villas
LLC must construct a new septic system according to plans approved by MDE. Construction of
the sequential batch reactor type septic system is required tov be completed in November 2008.

While the sequential batch reactor septic system is a more reliable and modern technology than
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