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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MARYLAND

PAUL F. KENDALL., Pro se
2630 Turf Valley Road
Ellicott City, Maryland 21042
(Howard County)

FRANK MARTIN, Pro se
2911 Beaver Lake Court
Ellicott, City, Maryland 21042
(Howard County)

PHILLIP ROUSSEAU
9250 Silver Sod

Columbia, Maryland 21045
(Howard County)

BOBBIE ATHEY

AND LARRY ATHEY
15140 Players Way
Glenwood, Maryland 21738
(Howard County)

JOHN MEY AND JANET MEY
15130 Players Way

Glenwood, Maryland 21738
(Howard County)

DENISE EDEN AND PAUL EDEN
15253 Callaway Court

Glenwood, Maryland 21738
(Howard County})

KNUT ELLENES

AND ELEANORE ELLENES
15263 Callaway Court
Glenwood, Maryland 21738
(Howard County)
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ORAL FOLKS AND SUE FOLKS
15155 Players Way

Glenwood, Maryland 21738
(Howard County)

Plaintiffs

V.

HOWARD COUNTY, MARYLAND,
3430 Courthouse Drive

Ellicott City, Maryland 21043
(Howard County)

HOWARD COUNTY COUNCIL,
3430 Courthouse Drive

Ellicott City, Maryland 21043
(Howard County)

HOWARD COUNTY COUNCIL, Sitting
as the HOWARD COUNTY ZONING
BOARD

3430 Courthouse Drive

Ellicott City, Maryland 21043

(Howard County)

HOWARD COUNTY PLANNING
BOARD

3430 Courthouse Drive

Ellicott City, Maryland 21043
(Howard County)

KENNETH ULMAN,

In his Official Capacity as County
Executive

3430 Courthouse Drive

Ellicott City, Maryland 21043
(Howard County)
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JAMES N. ROBEY,

In his Official Capacity as Former
County Executive

6150 Shadywood Road, Unit 402
Elkridge, Maryland 21075
(Howard County)

MARGARET ANN NOLAN,

In her Official Capacity as County
Solicitor

3430 Courthouse Drive

Ellicott City, Maryland 21043
(Howard County)

BARBARA M. COOK,
Individually, and in her Official
Capacity as Former County Solicitor
5093 Jericho Road

Columbia, Maryland 21044
(Howard County)

PAUL JOHNSON,

Individually, and in his Official Capacity
as Deputy County Solicitor

3430 Courthouse Drive

Ellicott City, Maryland 21043
(Baltimore County)

LYNN ROBESON,

Individually, and in her Official Capacity
as Assistant County Solicitor

3430 Courthouse Drive

Ellicott City, Maryland 21043

(Howard County)

MARSHA S.MCLAUGHLIN,
Individually, and in her Official
Capacity as Director, Department of
Planning and Zoning

3430 Courthouse Drive
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Ellicott City, Maryland 21043 )
(Baltimore County) )
JAMES IRVIN,

Individually, and in his Official Capacity
as Director, Department of Public Works
3430 Courthouse Drive

Ellicott City, Maryland 21043

(Howard County)

CINDY HAMILTON,

Individually, and in her Official Capacity as
Chief, Division of Land Development,
Department of Planning & Zoning

3430 Courthouse Drive

Ellicott City, Maryland 21043

(Carroll County)

CHARLES F. DAMMERS,

Individually, and in his Official Capacity as
Chief, Development Engineering Division,
Department of Planning & Zoning

3430 Courthouse Drive

Ellicott City, Maryland 21043

(Howard County)
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Defendants

COMPLAINT AND DEMAND FOR JURY TRIAL

NOW COMES the Plaintiffs, Paul F. Kendall, Frank Martin, pro se, Phillip Roussean, Bobbie
and Larry Athey, John and Janet Mey, Denise and Paul Eden, Knut and Eleanore Ellenes, and Oral and
Sue Folks, by and through their attorney, Susan B. Gray, and for their Complaint against the Defendants,

state:



JURISDICTION AND VENUE

1. This Complaint is brought pursuant to 42 U.S.C. § 1983, and the First and Fourteenth
Amendments to the United States Constitution. Jurisdiction is founded on 28 U.S.C. §§ 1331 and
1343(3) and (4), and 28 U.S.C. §§2201 and 2202, the aforementioned statutory and constitutional
provisions, and the federal jurisdictional right of this Court under 28 U.S.C. §1367 to exercise
supplemental or pendant jurisdiction over state claims that arise out of the same core of operative facts.
Venue in this Court exists and is proper pursuant to 28 U.S.C. § 1391 (b) in that Defendants reside in the
Northern District of Maryland and a substantial part of the events and omissions giving rise to Plaintiffs’
claims occurred within the Northern District of Maryland.

INTRODUCTION

2. This Complaint, by several Plaintiffs, arises from a common fundamental problem
existing in the Howard County Maryland land use related regulatory structure and decision-making
processes. Howard County Maryland was once a rural community primarily dominated by a small
group of substantial land owners who exercised substantial control over the development process under
a strict regime where the principal players made rules designed to help favored ones and exceptions
were granted based on “familiarity” with the County “principals™ rather than adherence to the rule of
law. Howard County now faces the challenges and growing pains of a once rural community joining a

cosmopolitan arena where the old rules and ways of doing business no longer comport with the realities
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of greater congestion, conflicting interests, and demands by a more diverse populace for greater scrutiny
on the fairness of the process and adherence to the rule of law.

3. This problem has existed for more than 40 years, but in the last few years the abuse of the
process has reached a level of unprecedented federal constitutional proportions. The problem is serious
and endemic and, only through federal intervention, will Plaintiffs be able to obtain relief.

PARTIES

4, Plaintiff Paul F. Kendall, (hereinafter “Plaintiff Kendall”) is a citizen of the United
States. At all times relevant to the events described herein, Mr. Kendall has been a taxpayer, property
owner, resident and registered voter in Howard County Maryland who resides at 2630 Turf Valley Road
Ellicott City, Maryland 21042.

5. Plaintiff Frank Martin, (hereinafter “Plaintiff Martin™) is a citizen of the United States.
At all times relevant to the events described herein, Mr. Martin has been a taxpayer, property owner,
resident and registered voter in Howard County Maryland who resides at 2911 Beaver Lake Court,
Ellicott, City, Maryland.

6. Plaintiff Philip Rousseau, (hereinafter “Plaintiff Rousseau™) is a citizen of the United
States. At all times relevant to the events described herein, Mr. Rousseau has been a taxpayer, property
owner, resident and registered voter in Howard County Maryland who resides at 9250 Silver Sod,
Columbia, Maryland.

7. Plaintiff Bobbie Athey, (hereinafier “Plaintiff Bobbie Athey”™) is a citizen of the United

States. At all times relevant to the events described herein, she has been a taxpayer, property owner,



resident and registered voter in Howard County Maryland who resides at 15140 Players Way,
Glenwood, Maryland.

8. Plaintiff Larry Athey, (hereinafter “Plaintiff Larry Athey”) is a citizen of the United
States. At all times relevant to the events described herein, he has been a taxpayer, property owner,
resident and registered voter in Howard County Maryland who resides at 15140 Players Way,
Glenwood, Maryland.

9. Plaintiff Janet Mey, (hereinafter “Plaintiff Janet Mey™} is a citizen of the United States.
At all times relevant to the events described herein, she has been a taxpayer, property owner, resident
and registered voter in Howard County Maryland who resides at 15130 Players Way, Glenwood,
Maryland.

10.  Plaintiff John Mey, (hereinafter “Plaintiff John Mey”) is a citizen of the United States.
At all times relevant to the events described herein, he has been a taxpayer, property owner, resident and
registered voter in Howard County Maryland who resides at 15140 Players Way, Glenwood, Maryland.

11. Plaintiff Denise Eden, (hereinafter “Plaintiff Denise Eden™) is a citizen of the United
States. At all times relevant to the events described herein, she has been a taxpayer, property owner,
resident and registered voter in Howard County Maryland who resides at 15253 Callaway Court,
Glenwood, Maryland.

12. Plaintiff Paul Eden, (hereinafter “Plaintiff Paul Eden”) is a citizen of the United States.

At all times relevant to the events described herein, he has been a taxpayer, property owner, resident and



registered voter in Howard County Maryland who resides at 15253 Callaway Court, Glenwood,
Maryland.

13. Plaintiff Eleanore Ellenes, (hereinafter “Plaintiff Eleanore Ellenes™) is a citizen of the
United States. At all times relevant to the events described herein, she has been a taxpayer, property
owner, resident and registered voter in Howard County Maryland who resides at 15263 Players Way,
Glenwood, Maryland.

14. Plaintiff Knut Ellenes (hereinafter “Plaintiff Knut Ellenes) is a citizen of the United
States. At all times relevant to the events described herein, he has been a taxpayer, property owner,
resident and registered voter in Howard County Maryland who resides at 15263 Players Way,
Glenwood, Maryland.

15. Plaintiff Sue Folks, (hereinafter “Plaintiff Sue Folks™) is a citizen of the United States.
At all times relevant to the events described herein, she has been a taxpayer, property owner, resident
and registered voter in Howard County Maryland who resides at 15155 Players Way, Glenwood,
Maryland.

16.  Plaintiff Oral Folks (hereinafter “Plaintiff Oral Folks) is a citizen of the United States. At
all times relevant to the events described herein, he has been a taxpayer, property owner, resident and
registered voter in Howard County Maryland who resides at 15155 Players Way, Glenwood, Maryland.

17. Defendant Howard County Maryland (hereinafter “Defendant Howard County”) is a

chartered County of the State of Maryland.



18.  Defendant Howard County Council, (hereinafter “Defendant County Council” or
“Defendant Council™) is the legislative body of Howard County, Maryland. While sitting as an
administrative body for certain zoning matters, the County Council is identified as the Howard County
Zoning Board (hereinafter “Zoning Board” or “Howard County Zoning Board.”).

19, Defendant Kenneth Ulman, (hereinafter “Defendant Ulman™) is a citizen of the United
States. Defendant Ulman is and has been County Executive for Howard County, Maryland since
December 2006. From December 2002 to December 2006, he was a member of the Howard County
Council.

20.  James Robey, (hereinafter “Defendant Robey™) is a citizen of the United States.
Defendant Robey was County Executive for Howard County, Maryland from December 1998 through
November 2006. He became a state senator for Howard County in 2006 and remains in that seat today.

21.  Defendant Margaret Ann Nolan, (hereinafter referred to as “Defendant Nolan™) is a
citizen of the United States. Since some time in 2007, she has been and currently is the Howard County
Solicitor and head of the Howard County Oftice of Law (hereinafter to as (“Office of Law”). The
Office of Law is, under the Howard County Charter, the legal advisor of Howard County and all of its
departments, branches, boards and agencies. It also is the legislative draftsman for the County Council.

22.  Defendant Barbara Cook (hereinafter referred to as “Defendant Cook™) 1s a citizen of the

United States. She was the Howard County Solicitor in the general timeframe of 1987 to February 28,

2007.



23. Defendant Paul Johnson, (hereinafter referred to as “Defendant Johnson™) is a citizen of
the United States. Except for a short time in 2007 when he was Acting County Solicitor, at all times
relevant to the events described herein, Defendant Johnson was and still is the Deputy County Solicitor
for Howard County.

24.  Defendant Lynn Robeson, (hereinafter referred to as “Defendant Robeson™) is a citizen of
the United States. At all times relevant to the events described herein, Defendant Robeson was and still
is an Assistant County Solicitor for Howard County.

25. Defendant, Marsha McLaughlin, hereinafter “Defendant McLaughlin) is a citizen of the
United States. At all times relevant to the events described herein, Defendant McLaughlin has held a
high level position in the Howard County Department of Planning and Zoning (hereinafter “Department
of Planning and Zoning or DPZ™). In 2003 she was appointed Director of the Department of Planning
and Zoning, a position she continues to hold today.

26.  Defendant James Irvin, (hereinafter “Defendant Irvin™) is a citizen of the United States.
At all relevant times to the events described herein Defendant Irvin was, and still is, the Director of the
Howard County Department of Public Works.

27. Defendant Cindy Hamilton (hereinafter “Defendant Hamilton™) is a citizen of the United
States. At all times relevant to the events described herein, Defendant Hamilton was, and still is,
employed by Howard County as Chief of the Department of Planning and Zoning’s Division of Land

Development.
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28. Defendant Charles Dammers (hereinafter “Defendant Dammers™} is a citizen of the
United States. At all times relevant to the events described herein, Defendant Dammers was, and still is,
employed by Howard County as Chief of the Department of Planning and Zoning’s Development
Engineering Division.

DENIAL OF THE RIGHT TO VOTE
FACTUAL ALLEGATIONS

29. Howard County is a body corporate and politic located in Maryland mid way between
Baltimore and Washington, DC.

30.  In 1969 the people of the county, pursuant to Article XI of the Maryland Constitution,
adopted a Charter, or home rule, form of government. Under its Charter, the County has all of the rights
and powers of local self-government and home rule as are set out in, or necessarily implied by, the
Charter and by the Constitution and the laws of the State of Maryland.

31.  Inaccord with the requirements of Article XI of the Maryland Constitution, the County
Charter, since its inception, has required an elected legislative body, the County Council, and an elected
County Executive. The County also has various legislative and executive Boards, including the Zoning
Board, the Planning Board and the Board of Appeals, each of which makes certain decisions on land use
matters in the county pursuant to delegated authority from the County Council.

32.  The Howard County Charter 1s the local Constitution of the people of the County.

33. Absent a conflict with public general law (State law), all acts, laws and ordinances of the

County must be consistent with the Howard County Charter. (See the Howard County Charter, the

11



relevant portions of which are attached hereto and incorporated herein as “Factual Allegations, Exhibit

1,” Howard County Charter, Section 206).

34.  The Howard County Charter requires all “laws” or legislative acts to be passed by the

County Council by “original bill.” (See “Factual Allegations, Exhibit 1,” Sections 207 and 209(a) of

Charter).

35.  Section 207 provides in relevant part:

“The Council is vested with the law-making power of the County...”

36.  Section 209(a) provides in relevant part:

“All laws shall be passed by original bill.”

37. Any “law,” or “a part of any law” of the Council, except appropriations for current

expenses, is subject to the right of the People to petition the law or part thereof to referendum. (See

“Factual Allegations, Exhibit 1,” Section 211 of Charter).

Section 211 of the Charter specifies in relevant part:

(a)

Scope of the referendum

The people of Howard County reserve to themselves the power known as “The
Referendum,” by petition to have submitted to the registered voters of the County
to approve or reject at the polls, any law or part of any law of the Council. The
referendum petition...shall be sufficient if signed by five per centum of the
registered voters of the County, but in any case not less than 1,500 or more than
5,000 signatures shall be required. Such petition shall be filed with the Board of
Supervisors of Election ... within sixty days after the law is enacted. .however, if
more than one-half, but less than the full number of signatures required to
complete any referendum petition....be filed within sixth days from the date it is
enacted, the time for...the remainder of signatures to complete the petition shall
be extended for an additional thirty days.....No law making any appropriation for
current expenses shall be subject to rejection or repeal under this section.
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38.  Under the Charter, a “law’” is synonymous with a “legislative act” and an “ordinance” is
synonymous with a “bill.” (See “Factual Allegations, Exhibit 1,” Section 914(b) of Charter).

39. Under Maryland law, as applicable to Howard County, an ordinance is distinctly a
“legislative act,” prescribing some permanent rule of conduct or government to continue in force until
the ordinance is repealed. All legislation creating liability or affecting in any important or material
manner the people of a municipality is to be enacted by ordinance. Any municipal action of general
application prescribing a new plan or policy is considered legislative and must be accomplished by
ordinance.

40.  Under the Charter, original bills (ordinances) must be enacted by the County Council
through a specific process which includes a public hearing after notice, adoption of the bill by majority
Council vote, and unless expressly exempted by the Charter, presentation of the adopted bill to the
County Executive for ratification or veto. (See “Factual Allegations, Exhibit 1,”Sections 209(c)-(g) of
Charter).

41.  The Charter also provides that non-legislative acts may be passed by the County Council
by resolution. Resolutions are not presented to the County Executive for ratification or veto. Nor are
they subject to referendum.

42.  Under Maryland law, as applicable to Howard County, a resolution ordinarily denotes
something less solemn or formal than, or not rising to the dignity of, an ordinance. A resolution passed
by a legislative body deals with matters of a special or temporary character and generally is simply an

expression of opinion or mind concerning some particular item or business coming within the legislative
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body’s official cognizance, ordinarily ministerial in character and relating to the administrative business
of the municipality.

43.  Sections 207, 209 and 211 of the Charter, together, establish in all Howard County voters
a right to petition to referendum and vote, on all county decisions which are “legislative acts,” except
appropriations for current expenses.

44,  Although historically under Maryland law the act of zoning and the adoption of plans of
general application, including General Plans of development have been considered legislative,
nevertheless, in 1994, county citizens collected signatures of over 10,000 registered voters and put on
the November 1994 ballot a proposed charter amendment to clarify that with the exception of one
clearly defined category of zoning decisions (“‘change or mistake” zoning reclassifications applicable to
Euclidian zones), all zoning decisions and all changes to the County’s General Plan were “legislative
acts” and must be passed by the County Council by original bill subject to petitioning to referendum.

45.  This amendment was adopted by the voters in the 1994 general election and codified into
the Charter as Section 202(g). (See Factual Allegation Exhibit 1-County Charter, Section 202(g)).

Section 202(g) provides:

(g)  Planning and zoning.

Any amendment, restatement or revision to the Howard County General Plan, the
Howard County Zoning Regulation or Howard County Zoning Maps, other than a
reclassification map amendment established under the “change or mistake’ Principle
set out by the Maryland Court of Appeals, is declared to be a legislative act and may
be passed only by the Howard County Council by original bill in accordance with the
legislative procedure set forth in section 209 of the Howard County Charter. Such an

14



act shall be subject to executive veto and may be petitioned to referendum by the
people of the county pursuant to section 211 of the Charter.

46.  This charter provision declares that any amendment, restatement or revision to the
Howard County Zoning Regulations or Zoning Map (other than “change or mistake” rezoning
applicable to Euclidian zones), or the General Plan is a “legislative act” and must be passed by the
Howard County Council by original bill.

47.  The purpose of this provision is to reserve to the people the right to vote in a referendum
to challenge certain classified zoning actions undertaken by Howard County. That right to vote in
§202(g) of the Howard County Charter was granted to the citizens of Howard County without condition
or limitation on status.

48.  The Howard County Charter stands in a preeminent position to the Howard County Code
and any interpretations of or actions taken pursuant to provisions of the Howard County Code in conflict
with the Howard County Charter are illegal as impermissible exercises of governmental authority. (See
“Factual Allegations, Exhibit 1,” Section 206 of Charter).

49.  Counts I through IV of this Complaint arise because for years it has been the plan, policy
and practice of Howard County and its legislative and executive agencies, acting under color of state
law, but in violation of the County Charter, to make legislative determinations or facilitate the making of
such determinations, particularly on matters related to land use, through means other than the
appropriate and required legislative process and passage of an original bill, in order to circumvent the
people’s right of referendum and their ability to veto or approve these decisions at the polls. In the past

three years alone there have been hundreds of decisions of such nature.
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50.  Circumventing the peoples’ right of referendum typically is done in one of three ways:
(1) the County Council passes laws and accomplishes “legislative acts” by resolution instead of by bill;
(2) the County Council, by bill, illegally delegates “legislative” decision-making to administrative
entities; and (3) administrative entities, without any purported delegation, make “legislative”
determnations which are required under the Charter to be accomplished by the County Council by bill.

51.  Section 202(g) of the Howard County Charter was adopted by the citizens of Howard
County in the general election on November 8, 1994. Shortly, after the adoption of that provision,
Defendants made clear their intention not to implement or to severely limit its implementation.

52.  Within days after adoption of Section 202(g), various Howard County officials including
Defendants Johnson and Cook in concert with Defendants McLaughlin and the Howard County Council,
along with the County Executive at the time, began work on legislation whose expressed purpose was to
limit the effect of Section 202(g). This legislation became Council Bills 107 and 108.

53.  On December 14, 1994, a meeting was held with Defendants Paul Johnson, County
Solicitor, Barbara Cook and several citizens who had been instrumental in placing 202(g) on the ballot
and securing its adoption by the voters. At that meeting Defendants Johnson and Cook, in order to
confuse those in attendance, stated that to fully implement §202(g). would violate the due process rights
of individual property owners who requested a zoning map or regulation amendment. This was clearly
pre-textual because the Office of L.aw had an opinton of the Maryland Attorney General’s Office
expressing in unqualified terms that the Charter provision §202(g) was constitutional. Moreover, if the

Office of Law had felt that this provision was legally infirm, they failed in their duty, clearly established
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under Maryland Jurisprudence, to request a declaratory judgment from the Maryland Courts prior to
placement of the text of the referendum provision on the ballot in November of 1994, This was not done
because based on the opinion of the Maryland Attorney General’s Office, a decision of the Maryland
Courts would likely have upheld Section 202(g) as constitutional and in accord with the Supreme
Court’s decision in Ciry of Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668 (1976).

54.  In fact, during the time the Council was considering Bills 107 and 108 one member of the
Howard County Council suggested that the County obtain a declaratory judgment as to how Section
202(g) should be implemented. Defendants Johnson and Cook advised it could not be done.

55. In 1995 Howard County established a Charter Review Committee to review and
recommend changes to the County Charter. Defendant Johnson advised the Committee on Planning and
Zoning matters. Johnson acknowledged that the County had not implemented 202(g). He advised the
Charter Review Commission that their task was to change the Charter so as to comply with the County
Code as recently amended by Council Bills 107 and 108.

56.  Defendant Johnson’s statements in addition to being a perversion of the legal primacy of
the Howard County Charter were an express admission that he deliberately and willfully engaged in a
course of questionable and likely illegal conduct in refusing to implement Section 202(g) of the Howard
County Charter.

57. Over the past 14 years, there have been many letters, much testimony and other
grassroots efforts to get the County to abide by the terms of Section 202(g) of the Howard County

Charter. Such efforts have been ignored. There have been other examples, as recently as December
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